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JO S E P H  P .  N A C C H IO ,

D e f e n d a n t -A p p e l lan t .

O R D E R

B e f o re  H E N R Y ,  C h ie f  Ju d g e ,  T A C H A ,  K E L L Y ,  B R IS C O E ,  L U C E R O ,
M U R P H Y ,  H A R T Z ,  M c C O N N E L L ,  a n d  H O L M E S ,  C ircu i t  Judg es .  *

T he  p e t i t ion  fo r  r ehea r ing  en  b anc  i s  G R A N T E D .   T h is  c a se  i s  s e t  f o r

o ra l  a rgu m en t  on  W ed n esd ay,  S ep tem b er  2 4 ,  2 0 0 8 ,  a t  2 :0 0  P .M .  in  D en v er ,

C o lo ra d o .

W i th in  3 0  d a ys  f ro m  th e  d a te  o f  th i s  o rd e r ,  the  p a r t i e s  sh a l l

c o n tem p o ra n e o u s ly  f i l e  s u p p lem e n ta l  b r i e f s ,  n o t  to  e x c e e d  6 0  p a g e s  in

leng th ,  add re ss ing  the  fo l low ing  qu es t ion s :

1 .  W a s  th e  d e fe n d a n t  su f f ic ie n t ly  o n  n o t ic e  th a t  h e  w a s  re q u i re d
e i th e r  t o  p re se n t  ev id en ce  in  su p p o r t  o f  t h e  e x p e r t ’ s
m e th o d o lo g y o r  r e q u e s t  a n  e v id e n t ia ry h e a r in g  in  a d v a n ce  o f
p re se n t in g  th e  e x p e r t ’ s  t e s t im o n y?

2 .  D id  th e  d e fe n d a n t  h a v e  an  a d e q u a te  o p p o r tu n i ty  to  p re se n t  su c h
e v id e n c e  o r  r e q u e s t  a n  e v id e n t ia ry h e a r in g  in  a d v a n ce  o f
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p re se n t in g  th e  e x p e r t ’ s  t e s t im o n y?

3 .  D id  the  d e f en d an t  bea r  th e  b u rde n  o f  r e q u es t in g  an  ev iden t ia ry
h e a r in g ?

4 . D id  th e  d is t r ic t  c o u r t  a b u se  i t s  d i sc re t io n  in  d i sa l lo w in g  th e
e v id e n c e ,  a n d  i f  so ,  i s  th e  a p p ro p r ia te  re m e d y n e c es sa r i ly  a  n e w
t r i a l ,  o r  i s  a  r e m an d  fo r  pu rpo ses  o f  c o n d u c t in g  an  ev iden t ia ry
h e a r in g  a d e q u a te ?

P a r t ie s  sh a l l  f i l e  1 5  c o p ie s  o f  th e  su p p le m e n ta l  b r ie f s .   A t  th e  t im e  th e

p a r t ie s  f i l e  th e i r  su p p le m e n ta l  e n  b a n c  b r ie f s ,  th e y sh a l l  a l so  f i l e  a n

a d d i t io n a l  1 5  c o p ie s  o f  th e i r  o r ig in a l  p a n e l  b r i e f s  o n  th e  m e r i t s .   

W i th in  1 5  d a ys  a f te r  s e rv ic e  o f  th e  in i t i a l  su p p le m e n ta l  b r ie f s ,  th e

p a r t ie s  m a y c o n te m p o r an e o u s ly f i l e  su p p le m e n ta l  r e p ly b r ie f s .   T h e

su p p lem e n ta l  r e p ly b r ie f s  s h a l l  no t  ex c e e d  3 0  p a g e s  in  l en g th .   P a r t i e s  sh a l l

f i l e  1 5  c o p ies  o f  th e  su p p lem e n ta l  r e p ly b r ie f s .   A l l  en  b a n c  b r ie f s  s h a l l

co m p ly w i th  the  r e q u i rem en t s  o f  F ed .  R .  A p p .  P .  32 (a ) (7 ) .

E n te red  fo r  th e  C o u r t
E L IS A B E T H  A .  S H U M A K E R ,  C le rk

b y:
D o u g la s  E .  C re ss le r
C h ie f  D ep u ty C le rk
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